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ISSUE FIRST RAISED BY BRIEF OF RESPONDENT 
Respondent's brief raises as an issue whether Petitioners 
have standing to invoke the exclusionary rule with respect to 
evidence gathered from Petitioner's bankers and accountants. 
This Reply addresses this standing issue only. 
ARGUMENT 
Certiorari Should be Granted so This Court May 
Determine Whether Citizens of Utah have a Right of 
Privacy in the Records Kept by their Bankers and Accountants. 
Respondent asserts that petitioners have no standing to 
invoke the exclusionary rule with respect to evidence gathered 
from petitioners' Bankers and Accountants. While in United 
States v. Miller, 425 U.S. 435 (1976) the United States Supreme 
Court found no Fourth Amendment privacy right in bank records, 
this Court may recognize such a right pursuant to the State 
Constitution. Cooper v. California, 386 U.S. 58 (1967). 
Indeed, many states have determined that the search-and-
seizure provisions of their constitutions provide greater 
protection than the Fourth Amendment. 
A non-exhaustive list includes: State v. Glass, 583 P.2d 
872 (Alaska 1978); People v. Oates, 698 P.2d 811 (Colo. 1985); 
State v. Kimbro, 197 Conn. 219, 496 A.2d 498 (1985); State v. 
Ortiz, 67 Hawaii 181, 683 P.2d 822 (1984); State v. Reeves, 427 
So.2d 403 (La. 1982); District Attorney v. Coffey, 386 Mass. 218, 
434 N.E.2d 1276 (1982); People v. Smith, 420 Mich. 1, 360 N.W.2d 
841 (1984); State v. Brackman, 178 Mont. 105, 582 P.2d 1216 
(1978); State v. Havlat, 222 Neb. 554, 385 N.W.2d 436 (1986); 
State v. Koppel, 127 N.H. 286, 499 A.2d 977 (1985); State v. 
Novembrino, 105 N.J. 95, 519 A.2d 820 (1986); State v. Caraher, 
293 Or. 741, 653 P.2d 942 (1982); State v. Atkinson, 64 Or.App. 
517, 669 P.2d 343 (1983); Commonwealth v. DeJohn, 486 Pa. 32, 403 
A.2d 1283 (1979); State v. Opperman, 247 N.W.2d 673 (S.D. 1976); 
State v. Gunwall, 106 Wash.2d 54, 720 P.2d 808 (1986); State v. 
Doe, 78 Wis.2d 161, 254 N.W.2d 210 (1977). 
Furthermore, the Miller decision has justifiably been 
criticized for its denial of any protection for records not owned 
or possessed by the accused. Well-reasoned decisions from a 
number of State courts have rejected the rational in Miller and 
have adopted a more realistic test: i.e. whether a person has a 
reasonable expectation of privacy in the seized documents. 
Burrows v. Superior Court, 529 P.2d 590, 593 (Cal. 1975). A 
banking customer cannot be said to have truely disclosed private 
information to a third party by the mere act of banking since he 
does not intend to disclose the substance of his financial transactions. 
Charnes v. DiGiacomo, 612 P.2d 1117 (Colo. 1980). 
In People v. Jackson, 452 N.E.2d 85, 89 (111. App. 1983) the 
Illinois Court recognized the realities of a citizen's expec-
tations when banking: 
We believe that it is reasonable for our citizens 
to expect that their bank records will be protected 
from disclosure because in the course of bank dealings, 
a depositor reveals many aspects of her personal 
affairs, opinion, habit and associations which provide 
a current biography of her activities. Such a 
biography should not be subject to an unreasonable 
seizure by the State government. Furthermore, we 
reject the idea set out in Miller that a citizen waives 
any legitimate expectation in her financial records 
when she resorts to the banking system. Since it is 
virtually impossible to participate in the economic 
life of contemporary society without maintaining an 
account with a bank, opening a bank account is not 
entirely volitional and should not be seen as conduct 
which constitutes a waiver of an expectation of 
privacy. 
In Jackson, the Defendant's bank records were obtained 
pursuant to a subpoena duces tecum issued by a grand jury. The 
trial court suppressed the evidence and the State appealed. 
While the Appellate Court found the subpoena to be proper it 
unequivocally held that Defendant had standing to challenge the 
validity of the subpoena under the Illinois Constitution. 
Similarly, the Court in Charnes resorted to State constitu-
tional law to protect the privacy of its citizens: 
Miller limits our application of the Fourth 
Amendment to the facts before us, but it does not 
determine the scope of protection provided to individu-
als in Colorado by the constitution of this state. 
. . » 
The test we adopt to determine the taxpayer's 
interest in his bank records follows Katz and Burrows: 
whether the bank depositor has a reasonable expectation 
of privacy in the bank records of his financial trans-
actions. We conclude that the taxpayer here does. 
612 P.2d 1117, 1120-21. 
Both Jackson and Charnes demonstrate the fallacy of respon-
dent's argument that courts have only recognized a privacy inter-
est in bank records "when there is a complete lack of court 
process in the seizure of records." In Jackson the privacy right 
was recognized even though process was found to be proper. Also 
in Charnes, as in the case at bar, the evidence was obtained 
pursuant to subpoena. 
Furthermore, while the subpoenas in both Jackson and Charnes 
were validated, this Court has already determined that the 
subpoenas issued in this case were improper. In the Matter of a 
Criminal Investigation, 79 Utah Adv. Rep. 3 (March 31, 1988). 
Petitioners respectfully submit that this Petition presents 
various novel issues of great significance to Utah Law and to the 
people of this State. The standing issue raised by Respondent is 
an additional important issue which this Court should consider 
together with the issues raised in Petitioner's Petition. 
Accordingly, Petitions respectfully request that a Writ of 
Certiorari be issued to the Utah Court of Appeals. 
DATED this day of June, 1988. 
SESSIONS & MOORE 
JOHN F. CLARK 
JOHN K. WEST 
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